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QUESTION PRESENTED 

   The Transportation Security Agency (TSA) uses a directive 
that it claims requires airline passengers, as a prerequisite to 
boarding a flight, to show identification or undergo further 
security screening.  This directive affects millions of airline 
passengers each year.  The government acknowledges not only 
the directive s existence, but also its purported contents.  TSA 
nonetheless refuses to actually disclose the directive.   

   The Question Presented is:    

May the government keep secret a directive that is generally 
applicable to millions of passengers every day notwithstanding 
that it (i) has acknowledged both the directive s existence and 
its contents, and moreover (ii) has identified no special 
circumstance that nonetheless justifies secrecy.     
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RULE 14.1(B) STATEMENT 

   Petitioner, who was Plaintiff below, is John Gilmore. 

   Respondents, who were Defendants below, are Alberto R. 
Gonzales, in his official capacity as Attorney General of the 
United States; Robert Mueller, in his official capacity as 
Director of the Federal Bureau of Investigation; Marion C. 
Blakely, in her official capacity as Administrator of the Federal 
Aviation Administration; Kip Hawley, in his official capacity 
as Director of the Transportation Security Administration; 
Michael Chertoff, in his official capacity as Secretary of the 
Office of Homeland Security; and Southwest Airlines.  In 
addition, Maria Cino, in her official capacity as Secretary of 
Transportation, is Respondent herein, having replaced Norman 
Mineta, former Secretary of Transportation, who was 
Defendant below, pursuant to Fed. R. Civ. P. 25(d)(1).  
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PETITION FOR A WRIT OF CERTIORARI 

   Petitioner John Gilmore respectfully seeks a writ of certiorari 
to the United States Court of Appeals for the Ninth Circuit in 
Gilmore v. Gonzales, et al., No. 04-15736. 

OPINIONS BELOW 

   The opinion of the United States Court of Appeals for the 
Ninth Circuit is reported at 435 F.3d 1125.  Pet. App. 1a-26a.  
The relevant order of the district court, Pet. App. 27a-41a, is 
unreported. 

STATEMENT OF JURISDICTION 

   The Ninth Circuit issued its decision on January 26, 2006.  
Pet. App. 2a.  A timely petition for rehearing was denied on 
April 5, 2006.  Pet. App. 42a.  Justice Kennedy extended the 
time for filing a petition for a writ of certiorari until August 4, 
2006.  This Court has jurisdiction under 28 U.S.C. 1254(1). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

   The Fifth Amendment provides, in relevant part, that no 
person shall be deprived of life, liberty, or property, without 
due process of law.   U.S. CONST. amend. V. 

   The relevant statutes and regulatory provisions 

 

49 U.S.C. 
114(s), 40119, 44902 and 49 C.F.R. 1520.5, 1542.303 

 

are 
reproduced at Pet. App. 43a-54a. 

STATEMENT OF THE CASE    

Petitioner, attempting to board a domestic flight, was advised 
that he was required to show identification.  This rule is applied 
hundreds of millions of times every year.  The government has 
acknowledged that this requirement is imposed by a directive, 
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and has further acknowledged what it claims are the directive s 
contents.  But it nonetheless insists on keeping the directive 
secret.  Petitioner brought this suit, alleging that it is unlawful 
to impose a legal requirement on an individual and 
acknowledge the source and content of the requirement, but 
simultaneously withhold the basis for that legal duty.  The 
lower courts rejected that claim.    

1.  Various statutory provisions govern airport security 
screening.  The Under Secretary of Transportation is directed 
to provide for the screening of all passengers and property.  
49 U.S.C. 44901(a).  In addition, the Under Secretary must 
direct airlines to refuse to transport * * * a passenger who 
does not consent to a search * * * establishing whether the 
passenger is carrying unlawfully a dangerous weapon, 
explosive or other destructive substance.  Id. § 44902(a).1  
Neither of these statutes mentions passenger identification.    

Other provisions of federal law govern the question of 
whether legal requirements 

 

such as those governing security 
screening 

 

must be made public.  Congress has generally 
forbidden the use of secret law.  For example, the Federal 
Register Act 

 

which dates to 1935 

 

requires the disclosure of 
all Presidential proclamations and Executive orders, except 
those not having general applicability and legal effect or 
effective only against Federal agencies or persons in their 
capacity as officers, agents, or employees thereof.  44 U.S.C. 
1505(a).  Under the statute, every document or order which 
prescribes a penalty has general applicability and legal effect.  
Ibid.  Section 1507 further provides that [a] document 
required by section 1505(a) of this title to be published in the 

                                                

 

1 The Under Secretary was originally the head of the TSA.  Congress later 
transferred the responsibilities of the Under Secretary and the TSA from the 
Department of Transportation to the Department of Homeland Security.  
Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135 
(codified at 6 U.S.C. 203(2)). 
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Federal Register is not valid as against a person who has not 
had actual knowledge of it until the duplicate originals or 
certified copies of the document have been filed with the 
Office of the Federal Register and a copy made available for 
public inspection as provided by section 1503 of this title.  An 
implementing regulation explains that a rule of general 
applicability is any document issued under proper authority 
prescribing a penalty or course of conduct, conferring a right, 
privilege, authority, or immunity, or imposing an obligation, 
and relevant or applicable to the general public * * *.  1 
C.F.R. 1.1.  The Freedom of Information Act (FOIA) similarly 
requires publication of substantive rules of general 
applicability adopted as authorized by law, and statements of 
general policy or interpretations of general applicability 
formulated and adopted by the agency.  5 U.S.C. 
552(a)(1)(D).   

   There are narrowly tailored exceptions to the requirement of 
disclosure.  49 U.S.C. 114(s) provides that notwithstanding 
FOIA, TSA is authorized, upon making particular findings, to 
prescribe regulations prohibiting the disclosure of information 

obtained or developed in carrying out security under authority 
of the Aviation and Transportation Security Act * * * or under 
chapter 449 of this title * * *.  49 U.S.C. 114(s).  These 
findings include a required administrative determination that 
disclosure is inappropriate for specified reasons, principally 
because it would be detrimental to the security of 
transportation.  Ibid.  See also id. §  40119(b)(1) (parallel 
provision governing Department of Homeland Security, 
Secretary of Transportation, similarly authorizing 
nondisclosure upon such a finding of information obtained or 
developed in ensuring [transportation] security ). 

   TSA s implementing regulations address sensitive security 
information (SSI) that the agency will refuse to disclose 
pursuant to the just-cited statutory provisions.  The regulations 
define SSI to include, for example, all [t]hreat information, 
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[s]ecurity measures, and [s]ecurity screening information.  
49 C.F.R. 1520.5(b)(7)-(9).  But the regulations go further to 
define as SSI [a]ny Security Directive or order issued under 
relevant regulatory provisions, together with [a]ny comments, 
instructions, and implementing guidance pertaining thereto.  
Id. § 1520.5(b)(2).  A Security Directive is the document 
setting forth mandatory measures that airports and TSA 
personnel must follow in conducting airport screening.  
Id. § 1542.303(a).  Every Security Directive or Information 
Circular, and information contained in either document, is 
forbidden to be disclosed to persons other than those who 
have an operational need to know.  Id. §  1542.303(f)(2). 

   2.  This case involves the TSA requirement that all 
passengers show identification before they are permitted to 
board a domestic commercial airline flight in the United States.  
The government categorically refuses to make public the 
document that imposes this legal obligation on commercial 
airline passengers.   

   The secrecy surrounding this directive is quite unusual in 
two respects.  First, although the document itself is withheld 
from public disclosure, its requirements are disclosed every 
day to millions of people, who are advised that they must show 
identification.2  Thus, the government s secrecy does not 
involve keeping sensitive information non-public.  What is at 
stake is instead the government s refusal to prove that what it 
claims is the law is, in fact, required. 

   Second, and relatedly, it appears that the directive or 
implementing guidance purposefully or inadvertently causes 
transportation security officials to mislead the public.  
                                                

 

2 This is true with the caveat that (as discussed in the next paragraph) the 
public is misinformed that it must provide identification, when passengers 
actually have the alternative option of undergoing additional security 
screening.  But this alternative option is not a secret; the government 
acknowledged it in the course of this litigation.  See infra at p. 8.   
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Passengers are consistently advised that federal law requires 
them to show identification.  That representation is false, 
however.  There is another option.  Passengers in reality can 
generally travel even without showing proper identification so 
long as they undergo a more extensive security screening.  The 
government s secrecy here in refusing to disclose the actual 
directive thus has the effect of misinforming the public of what 
the law actually requires.  

   3.  Petitioner John Gilmore was one of the founding 
employees of Sun Microsystems.  On Independence Day 2002 
he twice attempted to board flights to the nation s capital, once 
from San Francisco and once from Oakland, California.  Pet. 
App. 5a-6a.  The purpose of the trip was to petition the 
government for redress of grievances 

 

specifically, the 
requirement for airline travelers to provide identification.  
C.A. E.R. 5 (Complaint).   

   At both airports, petitioner observed standard security 
signage, which states the following:  Notice From the Federal 
Aviation Administration:  PASSENGERS MUST PRESENT 
IDENTIFICATION UPON INITIAL CHECK-IN.  C.A. E.R. 
6 (Complaint); Pet. App. 6a.  Consistent with that requirement, 
petitioner repeatedly was directed to show identification.  In 
response to his inquiries, he was sometimes advised that he 
must show official identification to fly, and other times advised 
that he could still travel if he underwent further screening.  His 
requests to see the document imposing the identification 
requirement were denied.  Gilmore was refused the right to 
travel on one airline, despite having been physically searched, 
because he did not show his identification.  He would not 
consent to the more invasive search demanded by the other 
airline in lieu of showing his identification, and was refused the 
right to travel there as well.  Gilmore has not flown 
domestically since.  
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   Two weeks after these events, petitioner brought this suit.  
Petitioner s complaint alleged, inter alia, that the government 
could not lawfully withhold the directive requiring passengers 
to present identification.  The district court held that it lacked 
jurisdiction over the principal elements of petitioner s suit, 
which it concluded was a challenge to TSA and FAA 
regulations that must be filed in the court of appeals.  Pet. App. 
32a, 33a-34a (citing 49 U.S.C. 46110).  Because the 
government would not disclose the directive even to the district 
judge, the court recognized that it was unable to conduct any 
meaningful inquiry as to the merits of petitioner s claim that 
the regulatory scheme is void for vagueness.  Id. 34a.  The 
district court recognized petitioner s contention that the 
directive implicates his right to travel and his First Amendment 
right to association, but held that those rights were not 
sufficiently impinged to be violated.  Id. 38a-40a. 

   4.  Petitioner sought review in the Ninth Circuit.  In that 
court, the government sought leave to file the directive under 
seal for in camera review.  Counsel for the government 
suggested their own apparent regret for their inability to 
provide the court or petitioner with the directive itself.  See 
Mot. to File Materials and Opposing Brief Under Seal, for In 
Camera and Ex Parte Review, at 1-2, 7-8.  The categorical 
prohibition on disclosing SSI, they advised the court of 
appeals, made any other course impossible.  See id. at 2, 4. 

   The court of appeals denied that motion but later requested, 
over the objections of petitioner and the media amici, that the 
government file under seal relevant material pertaining to the 
identification requirement.  Order, Gilmore v. Gonzales, No. 
04-15736 (Dec. 8, 2005).  On the basis of that material, the 
Ninth Circuit agreed that jurisdiction in the first instance was 
appropriately before it.  It specifically concluded that the 
directive was an administrative order, which by statute may be 
challenged only through a petition for review in the court of 
appeals.  Pet. App. 12a-13a & n.8 (citing 49 U.S.C. 46110).  
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The Ninth Circuit further concluded that it should reach the 
merits of petitioner s claims because it was appropriate to 
transfer the case from the district court to the court of appeals.  
Pet. App. 13a-14a (citing 28 U.S.C. 1631).  On the basis of its 
determin[ation] that the Security Directive constitutes SSI, 

the court of appeals also concluded that the directive does not 
have to be disclosed to [petitioner].  Pet. App. 13a n.8. 

   With respect to the contents of the directive, the government 
acknowledged that, despite its previous claims that complete 
secrecy was required, it had publicly acknowledged the 
directive s existence, and some of its substance.  Brief of 
United States, Gilmore v. Ashcroft, No. 04-15736 (9th Cir. 
filed Sept. 30, 2004), available at 2004 WL 2448094, at *14-
*15 ( U.S. C.A. Br. ).  A Federal Register entry thus states:   

TSA may publicly release some SSI to help 
achieve compliance with security requirements. 
For instance, as part of its security rules, TSA 
requires airlines to ask passengers for 
identification at check-in.  Although this 
requirement is part of a security procedure that 
is SSI, TSA has released this information to the 
public in order to facilitate the secure and 
efficient processing of passengers when they 
arrive at an airport.  In this type of situation, 
TSA must determine whether releasing certain 
portions of security procedures will improve 
transportation security to a greater extent than 
maintaining the confidentiality of the procedure. 

Protection of Sensitive Security Information, 69 Fed. Reg. 
28066, 28070-71 (May 18, 2004).   

   The government went further than the Federal Register entry, 
however, and acknowledged that the directive provides an 
alternative to providing identification:  Millions of people 
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board airplanes every year and routinely show identification 
before boarding. * * * In the alternative, a passenger can 
submit to a more extensive search rather than show 
identification.  U.S. C.A. Br., 2004 WL 2448094, at *15.  See 
also id. at *16 ( the only reason [petitioner] was not permitted 
to [board] was that he refused to either show identification or 
submit to a search ).3  The court of appeals, having reviewed 
the directive, similarly described the Government s civilian 
airline passenger identification policy as requir[ing] airline 
passengers to present identification to airline personnel before 
boarding or be subjected to a search that is more exacting than 
the routine search that passengers who present identification 
encounter.  Pet. App. 3a.  See also id. 12a (directive 
require[es] airline passengers to present identification or be a 
selectee ).   

   The court of appeals recognized that Gilmore s claims * * * 
implicate the rights of millions of travelers (Pet. App. 14a), 
but rejected his contention that the directive violates due 
process.  First, the court of appeals reasoned, the directive is 
not impermissibly vague because it is not penal in nature, in 
that it does not impose any criminal sanctions, or threats of 
prosecution, on those who do not comply.  Rather, it simply 
prevents them from boarding commercial flights.  Pet. App. 
17a.  Second, petitioner had actual notice of the identification 
policy.  Ibid.  The court of appeals 

 

apparently disclosing the 
actual requirements of the directive 

 

found it decisive that 
airline personnel told him that in order to board the aircraft, he 
must either present identification or be subject to a selectee 
search.  Ibid.  The court further concluded that because all 
passengers must comply with the identification policy it had 

                                                

 

3  The government erred in making this assertion.  A Southwest employee at 
the boarding gate turned Gilmore away, and gave his seat to another 
passenger 

 

without offering Gilmore a search alternative 

 

because 
Gilmore did not present his identification to that employee, contrary to the 
TSA s secret directive.  C.A. E.R. 5 (Complaint).   
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publicly described, the policy does not raise concerns of 
arbitrary application.  Id. 18a.  Like the district court, the 
court of appeals acknowledged that the directive affects 
petitioner s ability to exercise his right to travel and his right to 
assemble and petition the government, but held that neither was 
sufficiently implicated to be deemed violated.  Id. 18a-21a, 
24a-26a. 

   5.  After the court of appeals denied rehearing en banc, this 
petition followed. 

REASONS FOR GRANTING THE WRIT    

This case presents a profound question of federal law in a 
context that directly affects millions of individuals every day.  
The government has promulgated a directive that requires 
individuals to provide identification or undergo additional 
security screening before boarding a domestic airline flight.  
The government moreover acknowledged to the Ninth Circuit 
the directive s existence and its contents (although it still 
mischaracterizes the contents of that directive to the public).  
But it nonetheless refuses to actually release the directive, 
despite failing to offer any justification for its secrecy.  The 
government s position, and the court of appeals decision 
sustaining it, is contrary to basic due process principles.  Under 
our system of laws, it is not sufficient for the Executive, 
charged under the Constitution with administering the laws, 
simply to assure the public as to what the law requires.  That 
inevitably results in arbitrary enforcement of the law.  There 
instead is a basic due process right to actually see the law.  
Stripped of that right, individuals are seriously disadvantaged 
in their ability to protect their rights in a court of law, debate 
existing policy and petition the government for change.    

This is moreover the ideal case in which to take up the 
question whether the government may, without special 
justification, promulgate secret law.  The facts perfectly 
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illustrate the dangers that such secrecy creates, for the 
government continues to misrepresent the law to millions of 
passengers every day.  The standard security signage, which 
petitioner encountered, falsely states that passengers MUST 
PRESENT IDENTIFICATION.  Pet. App. 6a.  As recently as 
March 2006, TSA s web-site advised would-be travelers: 

If you have a paper ticket for a domestic flight, 
passengers age 18 and over must present one 
form of photo identification issued by a local 
state or federal government agency (e.g.: 
passport/drivers license/military ID), or two 
forms of non-photo identification, one of which 
must have been issued by a state or federal 
agency (e.g.: U.S. social security card). * * * 

For e-tickets, you will need to show your photo 
identification and e-ticket receipt to receive your 
boarding pass. 

Pet for Rhg. Addendum, at 1.  The directive moreover directly 
implicates airline passengers

 

constitutional rights to travel and 
assemble.  The need for openness, rather than secrecy, is 
accordingly at the apex in this case. 

   Certiorari should be granted, and the judgment reversed. 

A. The Government s Insistence on Deeming the 
Directive a Secret 

 

Notwithstanding That It 
Acknowledges the Directive s Existence and Its 
Contents  Violates Due Process.    

1.  [A] government of laws, and not of men, the great Chief 
Justice wrote, is the very essence of civil liberty.  Marbury v. 
Madison, 5 U.S. (1 Cranch) 137, 163 (1803).  But we are only 
a government of laws if the citizenry is genuinely informed 
about the law s requirements.  Liberty cannot thrive if the laws 




